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Frank S. Simone Suite 1000
Government Affairs Director 1120

20
th Street, NW

Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimone~att.com

October27, 2003

VIA ELECTRONICFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,CC DocketNos. 96-149and 98-141,SBCPetitionfor
ForbearancefromtheProhibitionofSharingOperating,Installation,and
MaintenanceFunctionsUnderSection53.203(a)(2)and 53.203(a)(3)ofthe
Commission’sRulesandModification ofOperating,Installationand
MaintenanceConditionsContainedin theSBC/AmeritechMergerOrder

DearMs. Dortch:

Attachedpleasefind AT&T’s responseto recentSBC submissionsin the
above-captionedproceedingsthat purportto provideevidencein supportof its claim
that compliancewith theSection272 operating,installationandmaintenance
safeguardsimposesburdensomecostson thecompany.

Consistentwith Section1.1206ofthe Commission’srules,I amfiling one
electroniccopyofthis noticeandrequestthatyou placeit in therecordoftheabove-
captionedproceeding.

Sincerely,

ATTACHMENT

cc: J. Carlisle
M. Carey
W. Dever
P. Megna
C. Shewman
it Tanner



— ~AT&T

Aryeh S. Friedman Room 3A231
Senior Attorney 900 Route 202/206 North

Bedminster, NJ 07921
Phone: 908 532-1831
Fax: 908 532-1281
EMail: friedmant~att.com

Oätober27, 2003

ExParte

VIA E-MAIL

MarleneDortch
Secretary
FederalCommunicationsCommission
~ l2~Street,S.W., TW-A-325
Washington,DC 20554

Re: Petition ofSBCforForbearancefrom theProhibition ofSharing
Operating,Installation, andMaintenanceFunctionsUnderSection
53.203(a)(2) and52.203(a)(3) oftheCommission‘s RulesandMod~/1cation
ofOperating, InstallationandMaintenanceConditionsContainedIn the
SBC/AmeritechMergerOrder, CC DocketNo. 96-149,98-141

DearMs. Dortch:

AT&T Corp. (“AT&T”) herebysubmitsthis responseto SBC

CommunicationsInc.’scostsubmission’andothersubmissionssincethefiling ofAT&T’s

1 SBCfiled aredactedversionofthis submissionon October21, 2003 (hereinafter
“SBC’s redactedcostsubmission”)— all referenceshereinto this analysisreferto the
redactedversion.Therequestfor confidentialtreatmentappendedto SBC’s redacted
costsubmissionis patentlyfrivolous — for example,theDietzDeclaration,appended
to SBC’sPetitionfor ForbearanceandModification,asto whichthereis no requestfor
confidentialtreatment,providesthe“Estimate% Savings”for “Ordering, Circuit
DesignandFacility Assignment,”¶ 13, but SBC redactsthesameinformationfrom its
costsubmissionasproprietary.SBC’s redactedcostsubmissionat4. Comparealso,
DietzDeclaration¶ 17 with SBC’sredactedcostsubmissionat 8 (“Local Fields
OperationandDispatch”). Moreover,Verizonhadno problemprovidingthis
information in theredactedformsof its submissions.See,theredactedversionof
Verizon’sJune4, 2003 exparte,Attachment3,passimincluding Tables1-3. Finally,
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Commentsin thisproceeding. SBChasfailed to produceany credibleevidencethatthe
operating,installation,andmaintenance(“OI&M”) safeguard,foundby theCommissionto
be “necessary”to prevent“unjust[} andunreasonablydiscriminatory”practicesby the
BOCs,2hasimposedany costson SBC. Thereis simply no basisin therecordfor
forbearingfrom the OI&M safeguardthatwill, in any event,expireassoonasSection272
sunsetsin eachofSBC’s states.

I. THE COMMISSION CANNOT FORBEAR FROM APPLYING THE OI&M
RESTRICTION UNDER SECTION 10; MOREOVER GRANTING
FORBEARANCE WOULD RAISE THE ISSUE OF SBC’S DOMINANCE.

As demonstratedby AT&T in expartelettersfiled in the VerizonForbearance
Proceeding,3theCommissioncannotforbearunderSection10(d)from applyingsection
272(b)(1)’s“operateindependently”requirementincludingtheOI&M safeguard.Briefly,
section10(d)ofthe CommunicationsAct providesthat“the Commissionmaynotforbear
fromapplyingtherequirementsofsection251(c)or 271 ofthis title undersubsection(a) of
this sectionuntil it determinesthatthoserequirementshavebeenfully implemented.”47
U.S.C. § 160(d)(emphasisadded). Section271(d)(3),in turn,incorporates“the
requirementsofsection272” into section271,~including the Commission’simplementing

all the“data” asto whichproprietaryprotectionis soughtis aggregateddataofthe
typetheCommissionhaspreviouslyheld is not entitledto confidentialtreatment.See,
In theMatterofAccountingSafeguardsUnder theTelecommunicationsActof1996:
Section272(d)BiennialAuditProcedures,MemorandumOpinionandOrder,CC
DocketNo. 96-15017 FCCRcd. 17012 (rel. Sept. 5, 2002)(“SBC Section272Audit
DisclosureOrder”) ¶ 19 (“Aggregatedinformation uncoveredduring audits,asthe
Commissionhasheldpreviously,mitigatesthelikelihood ofcausingsubstantial
competitiveharmAggregatedinformationofthis naturedoesnotallow competitorsto
gain insight into marketingplans,etc.” citing to ExaminationofCurrentPolicy
ConcerningtheTreatmentofConfidentialInformationSubmittedto theCommission,
ReportandOrder, 13 FCCRcd 24816at ¶ 55 (1998)(ConfidentialTreatmentPolicy),
Orderon Reconsideration,14 FCCRcd20128 (1999));seealso¶ 26 (“dataatissueis
summaryinformationaggregatedbetweenthecategories“BOC and Affiliates” and
“Non-Affiliates” andtherequestfor proprietarytreatmentwasthereforedenied).

2 SeeNon-AccountingSafeguardsOrder ¶ 163 (“[ajllowing aBOC to contractwith the
section272 affiliate for operating,installationand maintenanceserviceswould
inevitablyafford the affiliate accessto theBOC’s facilities that is superiorto that
grantedto the affiliate’s competitors”);Non-AccountingSafeguardsSecondOrder On
Reconsideration¶ 12;Non-AccountingSafeguardsThirdOrder OnReconsideration
¶ 20.

~ Letter from David Lawson,on behalfof AT&T, to MarleneDortch, Secretary,Federal
CommunicationsCommission,July 9, 2003,filed in VerizonPetitionfor Forbearance
from theProhibitionofSharingOperating,Installation,andMaintenanceFunctions

• UnderSection53.203(a)(2) oftheCommission’sRules,(“VerizonForbearance
Proceeding”)CC DocketNo. 96-149;Letterfrom C. FrederickBeckner,Counselto
AT&T, to MarleneDortch,FCC,Oct. 21, 2003, CC DocketNo. 96-149.

~ Section271(d)(3),providesthattheCommission“shall notapprovethe [long
distancejauthorizationrequested.. . unlessit finds that. . . (B) therequested
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rulesundersection272,~thusclearly encompassingthe OI&M safeguard.Accordingly,
beforeforbearancecanoccur(whetherexpresslygrantedby Commissionactionor
“deemed”grantedby section10(c)), theCommissionmustmakeexpressfindings(i.e.,
“determine[]”) thatthosesectionshavein factbeenfully implemented. SBCdoesnot and
cannotmakethat showing.

Moreover,SBChasindependentlycommitted,in eachoftheSection271
proceedings,to comply withThe“operateindependently”requirementof Section272 asit
wasinterpretedat thetimetheyobtainedSection271approval, thatis, includingthe
OI&ZvI safeguard,until Section272 sunsets.Thus, in theTexas271 proceeding,SWBT
committedto theCommission“that its section272 affiliate will complywith section
272(b)(1),which requires... (3) no provisionby theBOC(orothernon- section272
affiliate) ofoperation,installation,andmaintenanceservices(OI&M) with respectto the
section272 affiliate’s facilities; and (4) no provisionofOI&M by the section272 affiliate
with respectto theBOC’s facilities.”6 This Texascommitmentwas explicitly referencedin
eachsubsequent271 proceeding.7TheCommissionhasmadeclearthat it understoodthese
commitmentsasextendingthroughtheSection272 sunset.8

authorizationwill becarriedout in accordancewith therequirementsofsection272of
this section.” 47 U.S.C. § 271(d)(3)(emphasisadded).

~ TheFCC in its 1998NOI, treatedtheterm“requirement”in section10(d)asapplying
to “statutoryprovisions” andto “implementingregulations.” 13 FCCRcd. 21879,
¶ 31(1998).Othersectionsofthe CommunicationsAct also makeclearthat Congress
usedtheterm“requirement”to includeboththe“provisions” oftheAct andtheFCC’s
implementing“regulations.” See,e.g., 47 U.S.C. § 252(e)(2)(B)(forbiddinga state
commissionfrom approvingan interconnectionagreement“if it finds thatthe
agreementdoesnot meettherequirementsofsection251, includingtheregulations
prescribedby theCommissionpursuantto section251, orthe standardssetforth in
subsection(d) ofthis section.”)(emphasissupplied). Moreover,SBCdid not caption
its Petitionwith areferenceto 47 U.S.C. § 160(c),asrequiredunderCommissionRule
1.53,47 C.F.R. § 1.53; thus,the 12 to 15 monthstatutorydeadlineimposedby 47
U.S.C. § 160(c)doesnotapply here.

6 MemorandumOpinion andOrder,ApplicationbySBCCommunications,Inc.,
SouthwesternBell Tel. Co., andSouthwesternBell CommunicationsServices,Ind.
d/b/aSouthwesternBell LongDistancepursuantto Section271 ofthe
TelecommunicationsActof1996to ProvideIn-Region,InterLATA Servicesin Texas,
CC DocketNo. 00-65, 15 FCC Rcd 18372,18550,¶ 399 (2000)(emphasisadded).

~ See,e.g, MemorandumOpinion andOrder,ApplicationbySBCCommunicationsInc.,
Pac~ficBell TelephoneCompany,andSouthwesternBell CommunicationsServices,
Inc.,for Authorizationto ProvideIn-Region,InterLATA Servicesin California, WC
DocketNo. 02-306,17 FCCRcd 25650,25730,¶ 145 (2002)(“Pacific Bell provides
evidencethatit maintainsthesamestructuralseparationandnondiscrimination
safeguardsin Californiaasit doesin Texas,Missouri,Arkansas,Kansas,and
OklahomawhereSBChasalreadyreceivedsection271 authority.PacificBell also
states,amongotherthings,that it will operateindependentlyof its section272
affiliate....”) (emphasisadded).

8 MemorandumOpinion & Order,Section272(j9(1)SunsetoftheBOCSeparate
Affiliate andRelatedRequirements,17 FCCRcd.26869 (2002)at¶14(“Under a state-
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Grantingforbearancewould alsorenderthe Commission’sprior determinationthat
SBC is non-dominantno longervalid. TheCommission,in finding theBOCsnon-
dominantin theLEC ClassificationOrder,9 did sobecausetheBOCs’ affiliateswere
requiredby section272 to be“structurallyseparate”from theBOCsandto “operate
independently”from theBOCs.’°At thetime theLECClass~fIcationOrderwasissued,
the“operateindependently”requirementhadbeenconstruedby the Commissionto include
theOI&M restriction. Forbearancewould underminethat non-dominancedetermination.

II. SBC’S “COST” SUBMISSIONFAILS TO SUBSTANTIATE ANY OF THE
CLAIMED COSTS.

As athresholdmatter, SBC’scostevidenceis legallyirrelevant. No matterhow
costlycompliancewith theOI&M safeguardsis claimedto be, so long asthereis a “strong
connection”betweenthosesafeguardsandtheprotectionof long distancecompetition,
theyare“necessary”within themeaningof Section10 andforbearancemaynot be
granted.”

In all events,SBC’s “cost submission”providesno supportfor SBC’s claimsof
costsavingsif theOI&M safeguardis eliminated:

First, theipsedixit costsavingsnumbersprovidedby SBCarenotverUlable. The
costsubmissionis amereregurgitationofthe savingsclaims in theDietzDeclaration,’2

restatedasan allocationinto genericcategoriesofASI or SBCLD expensesand/orasthe
productofan ipsedixit “AnnualizedExpense”multipliedby anipsedixit “Estimate%
Savings.”Thereis no disclosureofhowthis “Percentage”or“AnnualizedExpense”was
calculated. Thereis no wayto testany ofSBC’s assumptions,suchas, for example,labor
rates,capitalcosts,depreciationlives, and,mostcritically, whetherthecostsin question
areactually“driven” by section272 andtheprohibitionon OI&M sharingin particular.

by-statesunset,theseparateaffiliate andrelatedsafeguardsof section272will apply
in eachstatefor threeyearsaftergrantofa section271 application. A requirement
that eachsection271 applicationshowthat in-region,interLATA entrywill comply
with theseparateaffiliate andrelatedrequirementsofsection272 is entirely consistent
with this.”) (emphasisadded).

~ SecondReportandOrder,RegulatoryTreatmentofLECProvisionofInterexchange
ServicesOriginatingin theLEC‘s LocalExchangeArea, 12 FCCRcd. 15756, ¶11 83,
158-61(1997)(“LEC Class~/ication Order”), unrelatedprovisionsmodified,Orderon
Reconsideration,RegulatoryTreatmentofLECProvisionofInterexchangeServices
Originatingin theLEC ‘sLocalExchangeArea, 12 FCCRcd. 8730(1997).

10 Id~j91,112-18.
“ Cellular Telecommunications& InternetAssoc.v. FCC,No. 02-1264,slip op. at 17

(D.C. Cir. June 6, 2003),seemoregenerally,Letterfrom C. FrederickBeckner,on
behalfofAT&T, to MarleneDortch, Secretary,FederalCommunications
Commission,July 9, 2003,respondingto Verizon’sJune4, June17, andJune24,
2003 expartefilings (“AT&T’s July 9, 2003 substantiveexparte”),which AT&T
incorporateshereinby reference,at 3.

12 DietzDeclaration,Appendedto SBC’sPetitionfor ForbearanceandModification, ¶IJ
13-21.
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Nor is thereanyway to ascertainwhetherSBCcorrectlyandproperlyperformedthe
mathematicsit claimedto haveundertaken.TheCommissionhasmadeclearthat such
unverified ipsedixit doesnotestablish“any recordbasis”to supportagencyaction.~

Second,thecostanalysisexcludesanyadditionalcoststhatSBCasanentitywill
incur. SBC,asan entity, will incur additionalexpensesasaresultof havingSBCData
ServicesconsolidateASI’s andSBCLD’s systemsandworkforces.’4 Thesecostswill
include:(a) the increasedcoststo SBCDataServicesin performingthetasksthat ASI and
SBCLD personnelpreviously performed; and (b) the increasedcostincurred in any
reductionin headcountor consolidationofwork forces.’5

Third, theOI&lvI savingsclaimedbySBCcouldbe achievedwithouteliminating
theOI&IvI safeguards.This couldbeaccomplishedin at leastthreeways. First, asnoted
in AT&T’s Commentsin this proceeding,’6SBCis underno affirmative obligationto
maintainaseparateadvancedservicesaffiliate; thatobligationwassubjectto sunset
triggersthathavenowbeenmet. Thus, SBC is freeatanytimefully to reintegrateits
advancedservicesoperationswith its incumbentLEC operations,althoughif it wereto do
so, SBC’sadvancedserviceswould thenbesubjectto dominantcarriertariffing andrelated
requirements.’7Second,SBChasvoluntarily createdsevendifferent section272affiliates,
eachwith its own OI&M resources.’8If SBC’s theorieswerecorrect,significantcost
savingscouldbe achievedby integratingthesevenseparate272 entitiesinto onesingle
unit. Third and finally, SBCcouldhavecontractedwith any numberofthird partiesto
performthefunctionsthatit claimsweremadenecessaryspecificallybecauseofthe
OI&M separationrequirement.However,asdiscussedbelow in furtherdetail, sucha
contractwould havebeenatruearm’s lengthtransaction,andwould thereforealmost
certainlyrepresentan out ofpocketcostto SBChigherthanthecostSBC intendsto charge
itself.

ThattheOI&M safeguardin no wayhindersSBC is reflectedby therealitiesofthe
marketplace.Despitethealleged“costs” ofthe Section272 safeguards,SBCgaineda21
percentsharein Texaswithin ninemonthsandnow claimsto havemarketsharesof“43

‘~ E.g.,AT&T Corp. v. BusinessTelecom,Inc., 16 FCCRcd. 12312, ¶ 49(2001).
‘~ DietzDeclaration,¶IJ 13-21.
~ Theincreasedcostsincurredherein any reductionin headcount,see,SBC’s redacted

cost submissionat 6, 7, 9 and 10-12,are similar to thoseincurredin a merger. See,
e.g., BearStearns& Co. Inc., Equity Research,SBC:GearingUpfor Earnings
Growth,July 21, 2000(“For severalreasons,including issuesrelatedto themerger
with Ameritech, SBChad flattishEPSthis period,andsimilar resultsareexpectedin
thethird quarter”;measuringmergerintegrationcostsas$0.045/shareforthesecond
quarter).

16 CommentsofAT&T Corp, CC DocketNos. 96-149,98-141(July 1, 2003)at 16.
17 IncludingASI costsalsoinflatesthesizeoftheclaimedcostsavings. SBCalso

inflatesits costsavingsby not taking into accounttheSection272 sunsetsin-regionin
2004and2005.See,note2 supra.

18 Letterfrom JacquelyneFlemming,ExecutiveDirector—FederalRegulatory,SBCto
MarleneH. Dortch, Secretary,FederalCommunicationsCommission,July 16, 2003 at
2-3.
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percentoverall andabout50 percentfor consumerlines” in thesix stateswhereit provides
longdistance.’9

ifi. AT&T HAS DEMONSTRATEDTHAT THE OI&M SAFEGUARDIS
“NECESSARY”TO PREVENTCOSTMISALLOCATION AND THAT
PRICECAP REGULATION DOESNOTDISINCENT SUCH CONDUCT.

SBCassertsthat“[nb oneoffersany explanationof howSBC,whoseLECs
operateunderpurepricecaps,canengagein cross-subsidization,muchlesshowretention
of OI&M restrictionswould addressthis ostensibleconcern.”20 Of course,SBCis flatly
mistaken,for theCommissionitself fully explainedin 1996(yearsafter it institutedprice
capregulationfor largeILECs) that sharingofOI&M would “createsubstantial
opportunitiesfor costmisallocation.”2’ As thepartyseekingto challengethatconclusion
(which is basedon 20 yearsofFCCprecedent),it is SBCthat hasutterly failed to respond
to theCommission’sprecedentandto introducethis evidencein therecord. In particular,
andasnotedin AT&T’ s Commentsin this proceeding,AT&T, throughtheDeclarationsof
its expertwitness,Dr. LeeSelwyn,hasfully explainedwhy SBCand otherILECs could
andwould engagein impropercostmisallocationif the longstandingOI&M prohibition
wereremoved.22

Specifically,Dr. Selwyn demonstratedhowtherecouldbeamisallocationofcosts
to themonopolyILEC ratepayersif for example,theBOC wereto undertakeany
upgrades,e.g., to its existingoperationssupportsystem(“OSS”), or if theBOC hadno
excesscapacityto provideOI&M services.23Indeed,in the VerizonOI&lvI Forbearance

‘~ SBCInvestorBriefing, 7, http://www.sbc.com/Investor/Financiali
Earning_Info/docs/1Q_03ffi_FINAL.pdf. Seealso, StatementofEdwardWhitacre,
CEO, SBCCommunications,Transcript,April 24, 2003 ConferenceCall Addressing
First Quarter2003Earnings(contendingthat SBChasachieved“near50 percent”
penetrationof theconsumerlong distancemarketin its Southwesternterritories).
AlthoughSBCclaimsthatthe OI&M safeguardhasespeciallydisadvantagedit in the
businesssegmentofthemarket,SBCReplyCommentsat9, third partyanalystshave
reportedthat SBChasbeenvery successfulin this segmentaswell, See,e.g., Probe
Research,Inc., FRBOCEntry into LongDistance,May2002 at 11 (“Business
represent[ed]20%ofSBC’s long distancelines”).

20 See,SBC’s ReplyCommentsin SupportofPetitionfor ForbearanceandModification
at 12-13.

21 Non-AccountingSafeguardsOrder¶ 163.
22 See,CommentsofAT&T Corp. July 1, 2003 at 11 andnote32, citing to theEx Parte

DeclarationsofLeeL. Selwyn, in CC DocketNo. 96-149,November15, 2002and
July 9, 2003. AT&T supplementedthis responsein the subsequentFurtherNoticeof
ProposedRulemakingproceedingin FCC WCDocketNo. 02-112andCCDocketNo.
00-175, FCC03-111 (rel. May 19, 2003) (“Non-DominanceFNPRM”) proceeding,
see,DeclarationofLeeL. Selwynappendedto AT&T’s Comments(June30, 2003);
ReplyDeclarationofLeeL. Selwyn appendedto AT&T’s ReplyComments(July 28,
2003),which AT&T incorporateshereinby reference.

23 See,Ex ParteDeclarationofLeeL. Selwyn, in CC DocketNo. 96-149,July 9, 2003 ¶IJ
17 (“since anallocationbasedsolely uponrelativeusageis ‘blind’ to othercost
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Proceeding,Verizonrepresentedthat its Section272 affiliate would no longeru5pgradeits
OSSfor purposesofprovidingOI&M services,24relyingon theBOC to do so.2 Verizon
alsoassertedthattheBOC would haveno excesscapacity,26thusraisingpreciselythe
concernfor costmisallocationraisedby Dr. Selwynto theextentthat additionalemployees
orotherassetshadto be added. SBCheresimilarly seeksto integratesystemsand
workforcesif the OI&M safeguardis removed. As AT&T demonstratedin theVerizon
OI&MForbearanceProceeding,thereis no effectivewayto determinewhetherthe
systemsupgradeswill be improperlyallocatedentirelyorprimarily to theBOC orwhether,
for ajoint local andlong distanceinstallationorrepairservicecall, theSection272 affiliate
bechargedonly for the“incremental”long distanceportionofthework so that it would
not bechargedfor its allocableportionofthejoint costofsendingthefield forceand
vehiclesto thejob site.27

Second,Dr. Selwyn demonstratedthat evenif CALLSwere“pure pricecaps,”
BOCswould still haveapowerful incentiveto shift costsoutofits long distanceaffiliates
soasto enhancetheirability to competewith nonintegratedrivals.28 In any event,Dr.

causativefactors,it canprovideopportunitiesfor cost shifting betweenregulatedand
non-regulatedactivities”), 18 (to the extenttheOSSupgradewill beutilized on an
integratedbasistheBOC couldtreatboththeupgradeandsubsequentongoing
maintenanceexpensesasa“commoncost,” and “any non-zeroallocationofthese
incrementalsystemdevelopmentandmaintenancecoststo POTSwouldhavetheeffect
ofshiftingcostsawayfrom thecompetitivelongdistancecompanyandonto regulated
monopolylocal exchangeservice,” emphasisin theoriginal) and 19 (wheretheILEC
hasno excesscapacity,eliminatingtheOI&M safeguardwould resultin anet increase
in costsbeingallocatedto monopolyILEC ratepayers“if, for example,theILEC were
requiredto constructor acquireablock ofadditionalcapacityto servetheaffiliate (or
evento acceptatransferofcapacityfrom the affiliate)that would notbe fully utilized
with thethree-yearusageallocationtime framecontemplatedat 47 CFR §
64.901(b)(4)”).

24 June4 exparte,Attachment3 at 5, note4.
25 ThattheBOC would haveto furnishtheupgradeis obviousin light ofVerizon’s

allegationsregardingthepurportedneedfor OI&M forbearancein orderto meetthe
needsofits mostdemandinglargebusinesscustomer,DeclarationofStevenG.
McCully appendedto Verizon’s Petitionfor Forbearance,passim,andin light of
Verizon’sassertionin its Forbearancepetitionthat “theBOCsOSScouldperformthe
sametaskswith little modification.”Verizon’sPetitionfor Forbearanceat 3.

26 HowardSupplementalDeclaration¶ 5; seealso, VerizonAugust 11,2003 exparte at
2.

27 Letter from AryehFriedman,on behalfof AT&T, to MarleneDortch, Secretary,
FederalCommunicationsCommission,October1, 2003 (“AT&T’s VerizonOI&/v!
October1 exparte”)at 6.

28 See,Ex ParteDeclarationofLeeL. Selwyn, in CC DocketNo. 96-149,November15,
2002¶~J44-45; DeclarationofLeeL. Selwynappendedto AT&T’s Commentsin the
Non-DominanceFNPRM~(June30, 2003)¶11 97-103;ReplyDeclarationofLeeL.
Selwynappendedto AT&T’s Commentsin theNon-DominanceFNPRIVI(July 28,
2003)¶11 57-58. In theReplyDeclarationofDennisW. Canton,Hal SiderandAllan
Shampinein theNon-DominanceFNPRIvIproceeding,theLECs notably failedto
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Selwyndemonstratedthat CALLSis not “pure pricecaps,”asSBCclaims, becauseit is
scheduledto expirein July 2005,andtheCommissionhasexpresslycommittedto
reexamineILEC pricecapsif, at thetime that CALLSexpires,thelevel ofcompetitionis
still not sufficientto constrainrateseffectively. Indeed,whentheCALLSplanwas
adoptedby theFCC,theCommissionspecificallyexpressedtheexpectationthat by 2005:

“increasedcompetitionwill serveto constrainaccessratesin thelater yearsofthe
CALLS ProposalasX-factorreductionsarephasedout. Webelievethat market
forces,insteadofregulatoryprescription,shouldbeusedto constrainprices
wheneverpossible. As competitorsutilizing arangeoftechnologies,including
cable,cellular,Ml\’JDS andLMDS, continueto enterthelocal exchangemarket,we
expectthat rateswill continueto decrease....Therefore,the significantup-front
reductionscoupledwith increasedcompetitionultimatelyshouldresultin access
chargesthat arecomparableto thosethatwould beachievedunderourcurrentprice
capsystemoverthefive-yeartermoftheCALLS Proposal.Furthermore,afterthe
five yeartermwecanre-examinetheissueto determinewhethercompetitionhas
emergedto constrainrateseffectively.”29

That,of course,hasnot happened,andis unlikely to happenby 2005. This affectsSBC’s
currentincentivesand conduct. If SBC is ableto loadcostsonto its ILECs, thosecosts(if
not detectedandeliminated)could thenbeusedto supportahigheroverall ILEC access
chargeratelevel and alessonerous(from SBC’sperspective)priceadjustmentmechanism
underareexaminationof CALLS and possiblereinitializationofaccesschargesatthe
11.25%ILEC authorizedrateofreturn.

SBC’sargumentthat if “theBOC’s chargesfor theOI&M servicesthat it provides
arelower thantheyshouldbe, thencompetitorscanchooseto purchasethis subsidized
OI&M servicefor themselves”becauseofSection272(c)’snon-discrimination
obligations30is disingenuous.BOCslike SBChaveevadedthis requirementby virtueof
theirability to craft affiliate transactionsin a mannerthatensuresBOCservicesmade
availableto an affiliate arenotrealisticallyavailableto CLECson thesametermsand
conditions. Forexample,SBC’sBilling and Collectionservicesprovidedto its affiliates
includea “Volume Discount” involving aminimumcommitmentofthe long distance
carrier’straffic equalto 85%ofthe SBCin regionsubscribedcustomers.Theonly entity
thatwould typically qualify forthis discountis SBCLongDistance.3’

respondto Dr. Selwyn’sdiscussionoftheBOCs’ incentiveto shift costsoutoftheir
longdistanceaffiliatessoasto enhancetheirability to competewith nonintegrated
rivals evenunderaregimeofpurepricecapregulation

29 AccessChargeReform,CC DocketNo. 96-262,SixthReportandOrder, CC Docket
Nos. 96-262and94-1,ReportandOrder, CC DocketNo. 99-249,EleventhReport
andOrder, CC DocketNo. 96-45, 15 FCC Rcd 12962, 13031 (2000).

30 SBC’sReplyCommentsat 14.
~‘ Therelevantschedulescanbe foundat

http://www. sbc.corn/public_affairs/regulatorydocuments/affiliateagreements/0,,152,
00.html). SBChasthereindicatedthat it uses“Tariff’ pricesfor its Billing and
Collectionsservicesalthoughthis is not atariffed service;SBCappearsto havemade
eitheracostingora postingerror,
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1V. AT&T HAS DEMONSTRATED THAT THE OI&M SAFEGUARD IS
“NECESSARY” TO PREVENT DISCRIMiNATION

AT&T hasalsodevelopedafull recordthroughDr. Selwyn’sdeclarations
substantiatingthelikelihoodo. discriminationif theOI&M safeguardis removed,
particularlywith respectto superioraccessto theBOC’s systems.32SBC’sresponseto
AT&T’s evidenceis to minimize thisrisk becauseof“thetensionbetweensecrecyand
publicity requiredfor aLECto discriminatesuccessfully”andthe availabilityofother
safeguards.33But astherecentSBCConsentDecreedemonstrates,SBC is quitecapableof
engagingin unlawful conductundetectedby thesafeguardsput in placeto identify such
conduct.34Specifically,audits,akey safeguardfor detectingviolationsofthe
SBC/AmeritechMergerOrder (which imposedconditionsdesigned,inter alia, to prevent
theconcealmentofsection271 violationsanddiscrimination),35neverdetectedSBC’s
provisioningoflong distanceservicesin pre-reliefstates.36Similarly, Section272 audits,
particularlyasconductedto date,37clearlywould not detectdiscriminatorypracticesby
SBCresultingfrom OI&M forbearance,discriminationsuchasproviding its Section272
affiliate with superioraccessto its systems.

32 See,Ex ParteDeclarationsofLeeL. Selwyn, in CC DocketNo. 96-149,July 9, 2003

¶11 20-21; Letterfrom FrankSimone,onbehalfofAT&T, to MarleneDortch,
Secretary,FederalCommunicationsCommission,September16, 2003 at2 and
AT&T’s VerizonOI&lvI October1 exparteat 8-9.

~ SBC’sReplyCommentsat 15.
~ OrderandConsentDecree,In theMatterofSBCCommunications,EB-03-IH-0013

(rel. Oct. 1, 2003).
~ Identifying Section271 violationsanddiscriminationweremademoredifficult by the

mergerof SBC andAmeritechbecausethemergereliminatedyet anotherBOC to
“benchmark”against,andincreasedthelikelihood ofundetecteddiscrimination.
SBC/AmeritechMergerOrder ¶11 184 (notingthattheremovalofthisbenchmark
increasedthe likelihoodofconcealmentof information), 209(undetected
discrimination)and348-349(conditionsimposedto respondto thebenchmarkingand
discriminationconcerns).

36 Nor did theCommissioncometo learnoftheseviolationsuntil, at times,yearsafter
theviolationsoccurred.Forexample,“betweenOctober1999 andNovember2002
[SBC claimsit] inadvertentlycontinuedto providethelongdistanceservice[to its
formeraffiliates” free-of-charge.”ConsentDecreeat 5, ¶ 5(a). ThatConsentDecree
alsoclarifies thattheTrunkInformationRecordKeepingSystem(“TuRKS”) is not so
mechanizedthat circuit designis not subjectto employeeintervention,idat 6-7,¶~J
8(b)(1)and(2), despiteSBC’s assurancethat becauseTIRKS is mechanized“as a
practicalmatterdiscriminationis impossible.”SBC’s Petitionfor Forbearanceand
Mody’ication, June5, 2003 at 13; seealso, Letterfrom JacquelyneFlemming,
ExecutiveDirector—FederalRegulatory,SBCto MarleneH. Dortch, Secretary,Federal
CommunicationsCommission,August28, 2003 at2-3.

~‘~‘ SeeCommentsofAT&T Corp, CC DocketNo. 96-150(filed Jan.29, 2003).
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Sincerely,

AryehFriedman
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